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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 7922 


Cabjroll L. Beedy, appellant 

V. 

District of Columbia, a municipal corporation, appellee. 


ON APPEAL FROM THE BOARD OF TAX APPEALS FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL statement 

A tax on appellant’s income was assessed by the appel¬ 
lee on the 5th day of April, 1940, for the taxable year 1939. 
The assessment was made allegedly in pursuance of the 
provisions of an “Act to Provide Revenue for the District 
of Columbia , and For Other Purposes approved July 26, 
1939, 53 Stat. 1085-1107, c. 367, Title II, Sections 1-43; Sec¬ 
tions 980-980 pp, Title 20, District of Columbia Code. 

The tax, amounting to $328.22, was paid under protest in 
writing, on April 15, 1940. The protest was disallowed by 
appellee on July 19, 1940 (R. 9). Appellant filed a peti¬ 
tion praying cancellation of the assessment and the re¬ 
turn of the sum of $328.22 with the Board of Tax Appeals 1 


1 Hereinafter referred to as the Board. 
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for the District of Columbia on October 1,1940, Docket No. 
353 (R. 1). 

On April 11, 1941, after a hearing, the Board rendered 
its Findings of Fact and Opinion and Decision, in favor of 
the appellee, holding in substance that appellant was domi¬ 
ciled in the District of Columbia on December 31, 1939, the 
income tax assessed for the calendar year 1939 was valid 
and appellant was not entitled to a refund (R. 7-15). Ap¬ 
pellant filed with the Board his petition for a review of 
the Board’s decision by this Court on May 9, 1941, (R. 16). 
The transcript of record was filed with this Court on May 
21, 1941. 

The jurisdiction of this Court is invoked under Section 
31, Title II, of the Act of July 26, 1939 (53 Stat. 1101, c. 
367; Section 980 dd. Title 20, District of Columbia Code). 

STATEMENT OF CASE 

This is an appeal from a decision of the Board of Tax 
Appeals for the District of Columbia sustaining the assess¬ 
ment of an income tax for the year 1939 against the appel¬ 
lant on the ground that the appellant was domiciled in the 
District of Columbia on December 31, 1939. The Findings 
of Fact, Opinion and Decision of the Board appear in the 
transcript (R. 7-15). 

Appellant is unmarried and was born and raised in Maine 
(R. 20,26, pp. 21,26 infra). He has maintained his home and 
claimed his domicile in Portland, Maine for more than thirty- 
three years (R. 20, p. 21 infra). He was elected to Congress 
for the First District of Maine in the fall of 1921, and served 
in Congress until January 1st, 1935 (R. 20, 25; pp. 21, 25 
infra). Before coming to Congress, appellant owned a 
large twelve-room house at 2400 Mellon Street, Portland, 
Maine. The first World War which had just ended caused 
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a demand for real estate. Appellant could not afford to 
maintain such a large house while in Congress and, having 
received an offer, sold the house. Soon thereafter appel¬ 
lant leased an apartment on Carlton Street, in Portland, 
Maine, where he installed his mother. The apartment was 
furnished by appellant with such furniture and clothing 
as he did not need in Washington. This situation prevailed 
for four years, when, due to the illness of appellant’s moth¬ 
er and the necessity of constant attendance of a nurse, 
appellant leased a larger apartment in Portland. To this 
apartment appellant moved his furniture and personal be¬ 
longings. Appellant’s mother lived in this apartment un¬ 
til her death in August, 1934. Two months later appellant 
gave up that apartment, stored a portion of his furniture 
and hired a room in Portland, Maine, where he maintained 
his domicile and in which he lived until the fall of 1936, 
when he moved to 14 Peering Street, Portland, Maine, 
where he moved his furniture and personal belongings. 
Personal property of various description is stored 
in the basement of the Peering Street home. Appellant 
since the fall of 1936 to the present time has maintained as 
his permanent home, quarters in 14 Peering Street (R. 20, 
21; pp. 21, 22 infra). 

Appellant pays a personal property tax and a poll tax in 
Maine. Appellant is an enrolled voter in Ward 5 of Port¬ 
land. Appellant votes regularly in Maine (R. 21, 25; p. 22 
infra). 

Appellant owns a farm of one hundred and fifty (150) 
acres in the Town of Casco, Maine, which he purchased in 
1925 or 1926 for a summer home (R. 21; p. 22 infra). 

On January 1, 1935, appellant discontinued his Congres¬ 
sional career. In the fall of that year appellant was in 
Washington on a matter of business and met Mr. Alvord, 
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of the law firm of Alvord & Alvord, and was offered a posi¬ 
tion in the firm. Appellant accepted that position for the 
purpose of practicing law in the District of Columbia for a 
temporary period only of four or five years, to replenish 
his personal resources which had been expended during 
his years of public service. Appellant’s intention was only 
to practice law in the District for a limited period of time, 
retaining as his fixed and permanent home and his domicile, 
Portland, Maine. His intention was to return to Portland 
in a period not beyond ten years from 1935, and to spend the 
remainder of his life in his native state (R. 20, 21, 24, 25, 26, 
29; pp. 22, 24, 25, 26, 28 infra). 

After appellant’s election to Congress in the fall of 1921, 
for four years, from 1921 to 1925, appellant lived in various 
hotels in the District during sessions of Congress. From 
1925 to October, 1934, appellant leased and furnished an 
apartment in Washington, which he occupied while serving 
in Congress. On October 1, 1934, appellant vacated that 
apartment at 2311 Connecticut Avenue, and returned to his 
home in Portland. From October 1, 1934 to November 1, 
1935, appellant lived at his home in Portland, Maine, though 
he spent one-half of his time in New York and in Washing¬ 
ton on business (R. 20, 25; pp. 21, 22, 25 infra). 

Upon entering the practice of his profession as an at¬ 
torney in Washington in November, 1935, appellant stated 
publicly that it was his intention to practice in the District 
for a limited time only (R. 29, p. 28 infra). 

Appellant has purchased no residence in the District but 
during his temporary practice of the law here has rented 
an apartment at Stoneleigh Court, of five rooms, and has 
retained one servant (R. 22; p. 22 infra). Appellant dur¬ 
ing his Congressional career and while he has been practic¬ 
ing law in the District, has owned automobiles which have 
been registered in the District (R. 23; pp. 23,24 infra). It is 
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stipulated that prior to January 1,1935, appellant was domi¬ 
ciled in the City of Portland, Maine (R. 32) and the Board 
so found (R. 9). 

On the 15th day of April, 1940, appellee assessed an 
income tax covering appellant’s income for the year 1939. 
The assessment was made allegedly in pursuance of the 
Act of July 26,1939. A tax of $328.22 was paid under pro¬ 
test in writing by appellant. Appellant’s protest was dis¬ 
allowed by appellee on July 19,1940. Appellant filed a peti¬ 
tion with the Board praying for the cancellation of this 
income tax and the return of the sum of $328.22. After a 
hearing, the Board upheld the tax. Appellant within the 
prescribed time filed a petition for review of the decision 
of the Board by this Court. 

STATUTE INVOLVED 

The provision of the Act of July 26, 1939 involved (Title 
II, Section 2(a) ) reads: 

“Tax on Individuals.—There is hereby levied for 
each taxable year upon the taxable income of every 
individual domiciled in the District of Columbia on the 
last day of the taxable year a tax at the following 
rates: 

One per centum on the first $5,000 of taxable income. 

One and one-half per centum on the next $5,000 of 
taxable income. 

Two per centum on the next $5,000 of taxable income. 

Two and one-half per centum on the next $5,000 of 
taxable income. 

Three per centum on the taxable income in excess of 

$ 20 , 000 .” 

ASSIGNMENT OF ERROR RELIED UPON 

The Board of Tax Appeals erred: in holding, under the 
evidence submitted, that appellant was domiciled in the 
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District of Columbia; in sustaining the assessment by the 
appellee against appellant of an income tax for the taxable 
year 1939; and in refusing appellant a refund. 

SUMMARY OF THE ARGUMENT 

The Act of July 26, 1939 authorizes the imposition of an 
income tax only on “an individual domiciled in the District 
of Columbia.’’ Appellant on the last day of the taxable 
year was not domiciled in the District. Appellant’s domi¬ 
cile is and has been for more than thirty-three years last 
past in Portland, Maine. 

The assessment and collection of an income tax from the 
appellant by the appellee under the Act of July 26, 1939 
for the taxable year 1939 are invalid and appellant is en¬ 
titled to a refund in the sum of $328.22, the amount paid 
under protest. 


ARGUMENT 


The provision of the Act of July 26,1939 authorizing the 
levying of income taxes on individuals is clear and concise. 
It provides for the collection of income taxes only from 
individuals domiciled in the District. The Board of Tax 
Appeals plainly erred in sustaining the action of the ap¬ 
pellee in levying, assessing and collecting an income tax 
for the year 1939 from the appellant. There is no evidence 
in the record to support that decision and it is clearly 
contrary to law. This case squarely presents for decision 
the question of whether an individual citizen in private 
business has the same right to select and maintain a domi¬ 
cile as have persons in the Federal service. It is submitted 
that the individual, not in public service, has the same 
right to select a domicile as an individual in such service 
and that the principles laid down in Rollings v. Rollings, 
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60 App. D. C. 305, 53 F. (2d) 917 and Sweeney v. District of 
Columbia, 72 App. D. C. 30,113 F. (2d) 25, (Cert. den. 310 
U. S. 631), are controlling and establish appellant’s domi¬ 
cile as Portland, Maine. Any other conclusion does vio¬ 
lence to constitutional conceptions of equal protection of 
the law. 

i 

THE FINDING OF THE BOARD IS NOT CONCLUSIVE 
AND IS RE VIEWABLE 

Domicile, where the evidence is undisputed, presents a 
question of law reviewable by this Court. The only evi¬ 
dence in this case is that given by appellant to the Board 
R. 20-26, 29-32; pp. 21-29 infra). That evidence stands 
undisputed. 

Thus, the question presented is one of law and review- 
able. Sweeney v. District of Columbia, supra. 

n 

THE BURDEN OF PROVING A CHANGE IN DOMICILE 
IS ON THE APPELLEE 

It was stipulated at the hearing before the Board that 
during the time appellant was a member of Congress he 
was domiciled in Maine (R. 32). The Board held that 
‘ * During the time petitioner was a member of Congress, 
he was domiciled in Maine” (R. 9). 

Thus, certainly until January 1, 1935, when appellant 
discontinued his Congressional career, he was domiciled in 
Portland, Maine. 

A valid domicile once acquired is presumed by law to 
continue until ‘‘overthrown by * * * clear and unequivocal” 
evidence. Sweeney v. District of Columbia, supra; Rollings 
v. Rollings, supra. Thus the rule is now established that 
the burden is on one alleging a change in domicile to estab- 
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lish that fact by strong evidence. Siueeney v. District of 
Columbia, supra; Rollings v. Rollings, supra; Deming v. 
United States, 59 App. D. C. 188, 37 F. (2d) 818; Newcomb’s 
Estate, 192 N. Y. 238; Hallett v. Bassett, 100 Mass. 167. 

It is submitted that the testimony in this case rather than 
being very strong, clear and unequivocal as to a change in 
appellant’s domicile from Maine to the District, conclu¬ 
sively supports appellant’s position that he is domiciled in 
Maine. Appellant is conceded to have been domiciled in 
Maine to January 1,1935. What is the evidence pertaining 
to that period? Appellant was a member of Congress. 
He rented an apartment and later a room in Portland, 
Maine. At the same time he rented an apartment in the 
District. Appellant’s automobiles during that time were 
registered in the District. Appellant was a registered 
voter and voted regularly in the State of Maine. Appel¬ 
lant owned a farm in Maine which he used for a summer 
home. Appellant for personal reasons (R. 31, p. 29 infra) fil¬ 
ed Federal income tax returns in Baltimore, Maryland. Ap¬ 
pellant paid poll taxes in Maine. Appellant spent several 
months and some time at Christmas and Thanksgiving at 
his home in Maine every year. Appellant was listed in the 
telephone directory in the District. Appellant’s home ad¬ 
dress as Portland, Maine, was listed in the Portland City 
Directory and in “Who’s Who in America” (R. 23; p. 24 
infra). 

What differentiation is there in the evidence as it per¬ 
tains to petitioner’s domicile prior to January 1, 1935 and 
as it pertains to the year 1939 ? All of the foregoing facts 
pertain to the period following January 1, 1935, and the 
only differences, as disclosed by the evidence, are: 

1.! Appellant discontinued his Congressional career on 
January 1, 1935. 
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2. For a short period he returned to his home in Port¬ 
land. 

3. Upon receiving an offer from the law firm of Alvord 
& Alvord in the District of Columbia, he returned to Wash¬ 
ington to practice law for a definite limited period of from 
five years as a minimum to ten years as a maximum (R. 
29; p. 28 infra). 

4. On the occasion of leaving Maine to come to Wash¬ 
ington for a limited period, appellant publicly declared in 
an address delivered before the Lincoln Club at Portland, 
Maine, that he would be absent from his home city of 
Portland only temporarily to practice law in the District, 
and that he intended to return to Portland in approximately 
ten years and spend the remainder of his life there (R. 29; 
p. 28 infra). 

As reflected by the testimony, all of appellant’s acts and 
utterances evidence the clear intention to retain Maine as 
his domicile. The Board has so found and held that appel¬ 
lant “ desires that his domicile be in the State of Maine, 
and he does not desire that it be in the District of Colum¬ 
bia;” and further that appellant “has a floating intention 
to return and make his home in Maine.” Every fact which 
the Board relied upon as indicating that appellant changed 
his domicile from Maine to the District sometime after 
January 1, 1935, existed prior to that time, with the excep¬ 
tions hereinbefore summarized. 

Clearly the evidence adduced fails to establish “the 
acquisition of a new domicile,” and secondly, “the inten¬ 
tion to abandon the old and to reside elsewhere perman¬ 
ently” as required by rulings of this Court. Sweeney v. 
District of Columbia, supra; Rollings v. Rollings, supra; 
Deming v. United States, supra. 

For the convenience of the Court all the evidence is print¬ 
ed in the appendix to the brief. A reading of the evidence 
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clearly establishes appellant’s domicile as Portland, 
Maine. 

m 

DOMICILE IS A PERSON’S FIXED AND 
PERMANENT HOME 

Numerous text writers and authorities have undertaken 
to define the legal significance of the term “domicile.” 

Black’s Law Dictionary, 2nd Edition, page 388 defines 
domicile as: 

j“The place to which a man has voluntarily fixed the 
habitation of himself and family, not for a mere spe¬ 
cial and temporary purpose, but with the present in¬ 
tention of making a permanent home * • 

Webster’s New International Dictionary , 1925 Edition, 
defines the legal meaning of the term domicile as: 

“A residence at a particular place accompanied with 
an intention to remain there for an unlimited time; 
a residence accepted as a final abode; a home so con¬ 
sidered in law. Under modern civilized systems, a 
person’s civil status is determined by his domicile, 
and he can have but one legal domicile at one time. 
Residence is not domicile, though domicile is the legal 
conception of residence. Domicile is residence com¬ 
bined with intention. * * * A man can have but one 
domicile for one and the same purpose at any one time, 
though he may have numerous places of residence. 
His place of residence may be, and most generally is, 
his place of domicile, but it obviously is not by any 
means necessarily so, for no length of residence with¬ 
out the intention of remaining will constitute domi¬ 
cile.” 

Another definition is: 

“Domicile is but the established, fixed, permanent, 
or ordinary dwelling-place or place of residence of a 
person, as distinguished from his temporary and tran¬ 
sient, though actual, place of residence. It is his legal 
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residence, as distinguished from his temporary place 
of abode; or his home, as distinguished from a place to 
which business or pleasure may temporarily call him.” 
(Salem v. Lyme , 29 Conn. 74.) 

The law has long recognized a clearly defined distinc¬ 
tion between “domicile” and “residence.” 

“The difference between a residence and a domicile 
may not be capable of easy definition; but every one 
can see at least this distinction: A person domiciled 
in one state may, for temporary reasons, such as 
health, reside for one or more years in some other 
place deemed more favorable. He does not, by so 
doing, forfeit his domicile in the first state, or, in any 
proper sense, become a non-resident of it, unless some 
intention, manifested by some act, of abandoning his 
residence in the first state is shown.” (Walker’s Es¬ 
tate v. Walker, 1 Mo. App. 404.) 

The distinction between “residence” and “domicile” is 
aptly expressed by Professor Joseph H. Beale: 

“For residence there is an intention to live in the 
place for the time being . For the establishment of a 
domicile the intention must be not merely to live in the 
place but to make a home there.” ( Beale on “ The Con¬ 
flict of Laws,” Vol. 1, p. 109—Italics ours). 

To establish a change of domicile, fact and intent must 

concur. 

“Change of residence alone, hoioever long continued, 
does not effect a change of domicile # * # .” ( Moorehouse 
v. Lord, 10 H. L. 283; Babcock v. Slater , 212 Mass. 434— 
Italics ours.) 

“The former domicile remains until both the intent 
and fact of change of actual residence to another place 
have concurred to establish a new domicile there.” 
(Shaw v. Shaw, 98 Mass. 160.) 

“The existing domicile, whether of origin or selec¬ 
tion, continues until a new one is acquired, and the 
burden of proof rests upon the party who alleges a 
change.” ( Newcomb’s Estate, 192 N. Y. 238; ffallett v. 
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Bassett, 100 Mass. 167; Deming v. United States, su¬ 
pra.) 

“• • • the intention to make such a change should be 
established by every clear proof.’’ ( DuPuy v. Wurtz, 53 
N. Y. 556.) 

One’s domicile continues until he has acquired another. 
i“The domicile of origin is retained until another is 
acquired. After a person has abandoned his domicile 
i of origin, his domicile will be considered to be in that 
place in which he has voluntarily fixed his habitation, 
not for a mere temporary or special jnirpose, but with 
a present intention of making it his home, unless or 
until something which is uncertain or unexpected shall 
happen to induce him to adopt some other permanent 
home.” ( Firth v. Firth, 50 N. J. Eq. 137, at p. 138— 
Italics ours.) 

Justice Holmes, in Williamson v. Osenton, 232 U. S. 624, 
quotes with approval Story on Conflict of Laivs, Article 43, 
as follows: 

“The essential fact that raises a change of abode to a 
i change of domicile is the absence of any intention to live 
elsewhere, • * 

It has been held: 

“The character of the residence is of no importance, 
and if domicile has once existed, mere temporary ab¬ 
sence will not destroy it, however long continued.” 
(White v. Tenant, 31 W. Va. 790, citing Monroe v. Mon¬ 
roe, 7th Clark & F. 842.) 

“Nor is long-continued absence from the domicile an 
indication of abandonment, so long as the intention to 
return exists. Length of residence elsewhere does 
not effect a change.” (Frick Estate, 190 N. Y. S. at p. 
265.) 

And further: 

<<•••• a p erson ma y se i ec t and make his own domi¬ 
cile, and no one may let or hinder * * *. The right to 
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choose implies the right to declare one’s choice, form¬ 
ally or informally, as he prefers, and even for the sole 
purpose of making evidence to prove what his choice 
was. Such declarations are not self serving in an im¬ 
proper sense, unless they are made with intent to de¬ 
ceive.” ( Newcomb's Estate, 192 N. Y. 238.) 

In the Doraiwe Estate, 115 N. J. Eq., 269, the court sum¬ 
marized with accuracy the law of domicile as follows: 

“If the question of the domicile of Dr. Dorance at 
the time of his death depended only upon the fact as to 
what residence he chiefly occupied as a home during the 
five years preceding his death, it would probably be con¬ 
ceded by the respondent that his domicile was in Penn¬ 
sylvania. That fact, however, is neither the determin¬ 
ing factor, nor a controlling factor . in this case under 
the law of domicile. 

“There are certain fundamental principles of the 
law of domicile, so thoroughly established everywhere 
as to be frequently called ‘axiomatic.’ Among them are 
the following: 

“1. When a man has acquired a domicile in a par¬ 
ticular place, that place remains his domicile until he 
acquires another domicile. 

“2. To effectuate such a change of domicile it is 
required that he shall in fact remove from the old 
domicile to the new, with the intention of abandoning 
the old domicile and of remaining permanently or in- 
defmitelv in the new. 

“3. The burden of proof to establish that a change 
of domicile has occurred rests upon the party so as¬ 
serting. 

“4. A man has the right to choose his own domicile, 
and his motive in such choice is immaterial. 

“5. A man may have more than one residence (such 
as a summer residence and a winter residence), but he 
cannot have more than one domicile at any given time. 

“6. If a man has more than one residence during a 
given period, he has the right to select which one of 
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i them shall be his domicile. Mitchell v. United States, 
88 U. S. 350; Pliillimore, Domicile; Dicey, Domicile; 
Wharton on Conflict of Laws; Story on Conflict of 
Laws; Kent's Commentaries (pp. 274-275.) 

The Court added: 

“The law is thoroughly well settled and unquestion¬ 
ed everywhere that a man’s domicile, once acquired, re¬ 
mains until a new domicile is acquired, and that a new 
domicile is not acquired by moving to another resi¬ 
dence unless he has the intention to make his home 
permanently in the new residence.” (p. 277.) 

Throughout all of these definitions runs the basic thought 
that domicile is a man’s fixed and permanent home. In the 
instant case it is conceded that to January 1, 1935, appel¬ 
lant’s fixed and permanent home was Portland, Maine. It 
is settled law in this jurisdiction that a domicile once ex¬ 
isting is not lost by mere abandonment. This Court has 
held that two things are necessary to accomplish a change 
in domicile. First, the acquisition of a new domicile, and 
second, the intention to reside elsewhere permanently. Rol¬ 
lings v. Rollings, supra. As indicated in many of the fore¬ 
going definitions and decisions, absence from one’s domi¬ 
cile is of no controlling significance. Thus, in the Rollings 
case, residence for nine years was held insufficient to over¬ 
come the presumption of continuity of domicile. In the 
Rollings and Sweeney cases, facts similar to those in the 
case at bar were held insufficient to establish a change in 
domicile. 

All the evidence adduced in this case clearly establishes 
that the appellant never had any intention of residing in 
the District of Columbia permanently. His acts and every 
spoken word clearly establish that he intended to retain 
Maine as his domicile. Appellant was born in Maine. For 
years he represented Maine in Congress. Appellant has 
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voted in Maine. Appellant still votes in Maine. 2 Appellant 
pays poll and personal property taxes in Maine. 

Appellant has had experience with the law of domicile as 
a lawyer and as a Congressman. Appellant w’as Foreman of 
the Congressional Committee on Elections Xo. 1, and had 
occasion to consider fully the law of domicile in connection 
with the contested election of the Honorable Louis Ludlow, 
a former member of Congress (R. 21, 22; p. 23 infra). 

Mr. Ludlow’, when a young man, left his native City of 
Indianapolis to take up newspaper w*ork in the District. 
Twenty years later he returned to Indiana, ran for Con¬ 
gress and w T as elected in the fall of 1928. His election w’as 
contested on the ground that he w’as not 4 ‘an inhabitant of 
the State” in which he was chosen w’ithin the meaning of 
Article 1, Section 2, of the United States Constitution, 
w’hich provides that no person shall be a representative in 
Congress “vdio shall not when elected, be an inhabitant of 
that State in which he shall be chosen.” Mr. Ludlow in¬ 
sisted that during his entire absence from his home city of 
Indianapolis, he always intended to return and spend his 
declining years there. Appellant cast the deciding vote 
in favor of Mr. Ludlow, as he then understood and now 
contends that the law of domicile is that “a man’s domicile 
once acquired, remains until a new domicile is acquired, and 


* The law of Maine requires a voter to have a residence in the state and pre¬ 
cinct, which must be definitely established before one can vote (R. 24, 25; p, 
25 infra). Art. II, Sec. 1 of the Constitution of Maine requires, as a condition 
precedent to the right to vote a “residence established in the State * * *” and 
provides the voter is “an elector * * * in the town or plantation where his 
residence is so established.” Sec. 3 of Art. II requires that “supervisors of 
elections * * * must be satisfied * * * the person claiming to vote * * * has 
in fact a residence” where claimed. Certification of residences is required by 
Art. II. In Opinion of the Justices, 7 Me. 492, 493, it was concluded residence 
means an “established residence.” In Sanders v. Getchell, 76 Me. 158, 165 the 
Supreme Judicial Court held squarely “voting residence” under the Constitu¬ 
tion of Maine means “domicil,” “an actual, real and permanent home” and not 
temporary residence. 
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that a new domicile is not acquired by moving to another 
residence unless he has the intention to make his home 
permanently in the new residence ;” that “if a man has more 
thaii one residence during a given period, he has the right 
to elect which one of them shall be his domicile;” that 
one's right to select or “to choose implies the right to de¬ 
clare one’s choice, formally or informally, as he prefers, 
and even for the sole purpose of making evidence to prove 
what his choice was;” and that “such declarations are not 
self serving in an improper sense unless they are made with 
intent to deceive.” 

It is important to remember that all of appellant’s acts 
and words declaring Maine as his domicile occurred before 
the Act of July 26,1939 was enacted and this controversy. 

Numerous decisions hold, and it is settled law in this 
jurisdiction, that a man’s “domicile could not be overthrown 
by mere proof of long residence # * Sweeney v. District 
of Columbia , supra; Rollings v. Rollings. supra. 

In 129 A. L. R. (Anno.) 1383, the rule, which we submit is 
applicable here, is thus stated: 

“As a general proposition it has been stated that in 
order to acquire a new domicil or bring about a change 
of domicil certain essentials must concur: (1) residence, 
in the sense of bodily presence, in the new locality, and 
(2) an intention there to remain. Otherwise stated, 
i there must be a concurrence of the fact and the in¬ 
tent to change one’s domicil, and in the absence of 
either element, no change can be accomplished. In 
addition there must be an intention to abandon the 
old domicil. The change of residence must be volun¬ 
tary; the residence at the place chosen for the domicil 
must be actual; and to the fact of residence there must 
be added the animus manendi. 17 Am. Jr. 599 et seq. t 
Domicil, §16.” 

Appellant’s mere temporary absence from his domicile of 
Maine clearly is not sufficient evidence and certainly is not 
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very strong, clear and unequivocal evidence showing an in¬ 
tention on his part to abandon his domicile of origin. The 
evidence fails utterly to support the Findings of Fact, Opin¬ 
ion and Decision of the Board of Tax Appeals. 17 American 
Jurisprudence, Domicil, §§ 16,17, and 18. 

rv 

THE BOARD'S DECISION IS UNSOUND 

The Board’s decision describes a “formula” adopted and 
followed by it in determining domicile (R. 9, 10). Items 
(1) and (2) clearly do not and cannot control such a ques¬ 
tion as it is one purely of intent. The very crux of the 
Board’s “formula” is that a change of domicile occurs 
when there is “ an intention to reside in the new jurisdiction 
for an indefinite period of time” even though there exists a 
present intention to return to the domicile of origin. 

Such a test is patently unsound as it overlooks the requi¬ 
sites that there must be no intention of returning to the 
domicile of origin and no intention of leaving the new 
jurisdiction. The Board admits in its opinion that “Such 
formula has been repudiated by the Court of Appeals in¬ 
sofar as the matter of domicile of Federal employees re¬ 
siding in the District is concerned # * V’ 3 (R. 10.) It is 
submitted that the repudiation by this Court strikes down 
the Board’s formula. No sound reason can be given why 
a different test should be applied to the Federal employee 
than to the ordinary citizen. Basicly the test must he the 
same as the question is the same. Equal protection of the 
laws so requires. In the case of the private citizen and the 
Federal employee the test is one of intention. Intention, as 
this Court has held over and over, to abandon the former 
domicile and to reside permanently in the new. 

* The Board obviously refers to this Court's decision in Sweeney v. District 
of Columbia, supra. 
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But, assuming the ‘‘formula" a Correct one, which we 
deny, there is no “very strong," “clear” and “unequivocal 
evidence" of an intention by appellant to reside in the Dis¬ 
trict for “an indefinite period.”* All the evidence is of no 
such intention, and is of a contrary intention on the part 
of appellant to retain his domicile of origin and to stay in 
the District only for a definite and limited period (from five 
years as a minimum to ten years as a maximum). 

The Board placed special reliance upon Sec. 56, Minor, 
Conflict of Laws; Rosenberg v. Commissioner of Internal 
Revenue, 59 App. D. C. 178, 37 F. (2d) 808; and cited cer¬ 
tain other authorities. 

We submit that the authorities cited by the Board all 
hold that domicile is a question of intention and recognize 
“there must be a fixed and definite purpose to remain per¬ 
manently” in the new jurisdiction or for an unlimited time 5 
“vbithout any intention of ultimate removal.” 

In the Rosenberg case, this Court defines the “requisite 
animus" of permanent residency as “the absence of any 
present intention of not residing there permanently or in¬ 
definitely." The evidence in the case at bar clearly proves 
an intention to leave the District at a definite time, a time, 
in any event, not later than 1946. In other words, appel¬ 
lant has had at all times a “present intention of changing 
hist place of residence" which clearly establishes Maine, his 
domicile of origin, as his domicile. 

The reasoning of the Board is specious. Its findings are 
unsupported by the evidence. Certainly appellee failed to 
establish by “clear," “very strong,” “unequivocal” and 

• 4 The term “indefinite period” when used legally in dealing with domicile 
means “permanently” or an "unlimited period.” Rollings v. Rollings, supra; 
Sec. 56, Minor Conflict of Laws. 

““Unlimited time” is sometimes loosely referred to as an “indefinite time.” 
This loose use of the term is the entire foundation of the Board’s opinion, and 
is untenable here as in direct conflict with many decisions of this Court, such 
as the Rollings and Sweeney cases. 
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“preponderating” evidence a change of appellant’s domi¬ 
cile. In such a situation appellant’s conceded domicile of 
Maine continues as his domicile in 1939. 

Appellant “has done all that anyone could do • * * to 
maintain his state domicilation,” as this Court held in the 
Sweeney case, and his choice should be upheld. 

CONCLUSION 

Upon the facts and under the law, the Board below erred 
in sustaining the income tax levied under the statute in¬ 
volved, as that statute only authorizes such a tax on “per¬ 
sons domiciled in the District” because appellant’s domicile 
throughout the year 1939 and today is Portland, Maine. It 
is respectfully submitted the decision below should be re¬ 
versed the money paid under protest by appellant refunded. 

Wabben E. Magee, 

720 Munsey Building, 
Attorney for Appellant. 
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APPENDIX 

BEFORE THE BOARD OF TAX APPEALS 
•. For the District of Columbia. • 


Carroll L. Beedy, 


Petitioner , 


vs. 


District of Columbia, 

Respondent. 


Docket No. 353 


Transcript of Testimony Taken at Washington, D. C., 

November 5, 1940. 

On November 5, 1940, the above-entitled cause came on 
to be heard pursuant to legal notice given to all parties, at 
which hearing petitioner appeared in proper person; re¬ 
spondent appearing by Glenn Simmon, Esq., and all par¬ 
ties announcing ready for trial, the following proceedings 
were had, to wit: 

By the Board: Mr. Simmon, what will you admit? 

By Mr. Simmon: I will admit he is an attorney; I will 
admit he resides at 1025 Connecticut Ave, and I will admit 
paragraph 2. 

Carroll L. Beedy, petitioner herein, being first duly 
sworn on his own behalf, deposes and says: 

Examination by the Board: 

Q. Now Mr. Beedv, you just go ahead and state any¬ 
thing you 'wish to in connection with your case here? A. 
My name is Carroll L. Beedy. I have no family and I have 
maintained a domicile in Portland, Maine, since 1907. I 
was elected to Congress in the fall of 1921. A few months 
prior to my coming to Congress, I owned a large 12 room 
house at 2*400 Mellon Street, Portland, Maine. The war 
gave rise to a demand for real estate and knowing I couldn’t 
afford to maintain that large house while I was in Washing¬ 
ton, and having received a rather handsome offer I sold the 
house. As soon thereafter as was possible, within the next 
month or two I leased an apartment on Carlton Street in 
Portland, Maine, and installed my mother there. She lived 
in that apartment and I made my home there for some four 
years. That apartment was furnished with my furniture 
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and all my clothing which I did not need in Washington was 
left there. At the end of four years due to my mother’s 
illness and the necessity of constant attendance of a nurse, 
I was obliged to lease a larger apartment in Portland, 
Maine, where I moved my furniture and personal belong¬ 
ings and where my mother and nurse lived until her death 
in August, 1934. Two months later I gave up that apart¬ 
ment, stored a portion of my furniture and hired a room in 
Portland, Maine, where I maintained my domicile and in 
which I lived until a few months before coming to Wash¬ 
ington to practice law. I came to Washington for that pur¬ 
pose in November, 1935, as I recall it, at which time I moved 
my furniture in Portland because the people who owned 
the house where I was living offered it for sale and moved 
away thereafter. My furniture was moved to my present 
domicile at 14 Peering Street, Portland, Maine, where I 
have since made my home with Dr. William Holt of Port¬ 
land, Maine. At the present time I have there such furni¬ 
ture and clothing as 1 do not use daily here. And I pay a 
tax on that personal property in Portland, Maine, and have 
continuously. I came here to enter the partnership of 
Alvord and Alvord of which I am now a member. Maine 
had been hard hit by bank failures and I was offered this 
place in the firm of Alvord and Alvord here. When I left 
Portland in the fall of 1935 it was my intention to come 
here temporarily and remain until I had done something in 
the way of providing a nest egg for my old age. I have 
never abandoned my intention of returning to Portland, 
Maine, to live there permanently in my old age. In addi¬ 
tion to the room which I pay Dr. Holt for, and in which 
are my personal belongings, there are distributed through 
Dr. Holt’s house and stored in his cellar numerous pieces 
of furniture. I own a farm of 150 acres in the town of 
Casco, Maine, which I purchased for a summer home. In 
addition to the personal property tax which I pay in Port¬ 
land I pay my poll tax and I am an enrolled voter in Ward 
5 of that city. And I vote regularly. When I started to 
practice law here it was the right of any individual under 
the law to inspect the income tax returns and not knowing 
just how successful I might be, and to be frank, being 
rather apprehensive I decided I would file my next income 
tax return with the Collector at Baltimore. Frankly, my 
only purpose in doing so was to avoid the opportunity 
which then existed for the curious to inspect my return. 
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Although the law has since been changed and I am aware 

that opportunity for inspection which formerly existed 

does not now exist yet I have not changed my method of 

filing the income tax return, although well aware that it 

was an element in determining my intention permanently 

to reside in my home city. As chairman of Committee #1 

on Elections in the House I had occasion to pass on this 

question of residence as distinguished from domicile and I 

have given a thorough study to the matter and had my 

knowledge and experience in mind when I still continued 

to file mv income tax return in Baltimore. I did make the 
•> 

payment of tax in question under protest which I noted 
in writing on my check April 15, 1940. 

Mr. Simmon: Claim for refund -was denied July 
17, 1940. I think it might be helpful if copy of 
return is offered in evidence. 

By the Board: Unless there is some controversy 
about the computation I don’t think so. 

Mr. Simmon: All right. There is no controversy 
about the computation. 

(Woss-Examination by Mr. Simmon: 

Q. Mr. Beedy, I presume you pay rent the year around 
on this room you have in Maine? A. Yes. 

Q. According to your statement on your claim for re¬ 
fund you spend between one and two weeks a year in 
Maine? A. Yes. As a matter of fact, I have spent more 
time than that there. It was about five weeks this year. 
When I first started in this new firm I felt I was not entitled 
to much time away from the office, but now having more or 
less established myself there I feel I can spend more time 
in Maine and I spent five weeks of my vacation there this 
summer and then three weeks in the adjoining states of 
Vermont, New Hampshire and Canada. 

Q. With respect to the size of your residence in the 
District it appears you have an apartment of five rooms? 
A. Yes. At Stoneleigh Courts. I have a cook-housekeep¬ 
er. I am pretty tired of living in hotels so what comfort 
I can get out of an approximation to home life I take. 

Q. It says here five rooms and a hall? A. Yes. I have 
one servant. 

Q. Do you own the furniture in that apartment? A. 
Yes. 

Q. • Do you have a car? A. Yes. 
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Q. Registered in the District? A. Yes. 

Q. You are listed in the telephone and city directories? 
A. Yes. I might add I am listed in Whose Who as located 
here for business purposes but that my home is in Portland, 
Maine. 

Q. Your income tax return shows a deduction for de¬ 
preciation of law books in the amount of $73. Are those 
books located in your office here? A. Yes, I move them 
from Portland to the Munsey Building. 

Q. That was in 1935? A. Yes, the fall of 1935. 

Q. What is the character of your practice here? A. 
My principal w T ork has been before the Interstate Com¬ 
merce Commission. My largest case was tried there. It 
was a case involving quite an important issue. Outside of 
that I practice general law. I am not a tax lawyer and do 
not pretend to be. Mr. Alvord took me into the firm when 
he found his father was not as active as he once was. He 
wanted somebody to do general practice in the District 
courts. I have done some practice before the SEC and 
some before the U. S. District Courts. I get no business 
from the District of Columbia. 

Q. I am interested in whether or not you get any from 
Maine? A. Yes, I have had some from Maine, but very 
little. As a result of my Maine connections I have admin¬ 
istered on one or two estate cases and I have represented a 
few people here but I have got no big fees out of Maine. 

Q. Generally, are the clients which you represent those 
of your own or of the firm? A. My own. But I am used 
in cases by the firm, for instances cases before the SEC. 

Q. Do I understand from your testimony that the sub¬ 
stantial portion of your business has been before govern¬ 
ment departments, bureaus, and boards? A. Yes. 

Q. Has that practice been satisfactory? A. Yes. 

Q. Your connection there is satisfactory? A. Yes. 

Q. And I presume you intend to continue with it for at 
least an indefinite period? A. I wouldn’t say that. I have 
a very definite purpose in view here. It is my purpose to 
attempt to lay aside sufficient means to make me secure in 
my declining years. My only hope of so doing is to prac¬ 
tice here where larger fees are obtainable than in Maine. 
That is my intention now and was when I first came here. 

Mr. Simmon: That’s all. 
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Examination by the Board: 

Q. Mr. Beedy, you say you have.a room in Dr. Holt’s 
home in Portland? A. Yes. 

Q. Is he a friend of yours? A. I have known him, yes, 
since I have been there. I didn't know him until I took 
the! room. I have made my home with him and I stay there 
when I g;o to Maine. It was in the summer of 1935 when 
I first met Dr. Holt. He had just purchased this large 
home. He is a young man and had quite a load to carry 
and I told him I had been living there close to him and 
that the people were giving up their home and he said he 
would be glad to let me have a room in his house so I moved 
there and have lived there since. 

Q. Does the law of Maine require a voter to have a resi¬ 
dence in the state? A. Oh, yes. 

Q. He must be in a certain precinct? A. Yes. 

Q. That must be definitely established before he can 
vote? A. That’s right. 

Re-cross Examination by Mr. Simmon: 

Q. The payment of taxes which you referred to as being 
paid in Maine, was that on tangible property? A. Yes, my 
furniture and personal property located there. 

Examination by the Board: 

Q. When did you acquire the farm in Maine? A. I 
bought it in, I think, 1925 or 1926 and I have kept it ever 
since. 

Q. When did you discontinue your Congressional career? 
A. January 1, 1935. I was living in Portland all through 
that year until the fall when I came down here on a matter 
of business and met Mr. Alvord on the street and he asked 
me what I was going to do and I told him I had some 
thought of going to New York to see if I could establish 
myself in practice where larger fees were obtainable than 
in Maine. He asked me why I didn’t go in with him and 
said anyway for me to come in and see him. Shortly there¬ 
after I did go and see him and we came to an agreement and 
pursuant to that agreement I came here as I have testified 
and hoped that in four or five years at the outside I may 
be able to go back to my home permanently. I will say this, 
if I have in the next five years done as well as I have done 
to this time I shall at that time return to my home in Maine. 

Q. That answer suggests this question. Let us suppose 
that for one reason or another business will not be as good 
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from now on and your fees will not be as large, and volume 
will not be as large and you will not make as much as you 
are making. Now do you intend to stay in face of that? A. 
No, that would force me to go back to Maine because I 
couldn’t afford to pay double expenses as I am now. As 
soon as business fell off and continued to be poor for any 
length of time I should be obligated to settle with Mr. Al- 
vord and go back to Maine where I could live much more 
cheaply. 

Q. Suppose there is not a very great difference, but sup¬ 
pose it does grow less but that it is ample to support you 
in the style you are now living. Would you continue? A. 
That would not be sufficient to meet the purpose for which 
I came here. If I am simply to make a living here and 
nothing more then I would return to my home town where 
I can make a good living but where the opportunity for get¬ 
ting large fees is practically nil, so I should say that in four 
or five years more if 1 am not getting ahead the way I plan 
to 1 should be obliged to close my apartment here and go 
back and live out the rest of my life as I planned to. 

Re-cross Examination by Mr, Simmon: 

Q. During the time you have been here you have paid 
intangible taxes in the District? A. Yes. Under the word¬ 
ing of the intangible tax law, and namely, that I was one 
who maintained a place of abode here on July 1, I felt I 
should pay the tax and was glad to do it. 

By the Board: Mr. Beedv, if there is anything else 
you wish to state, just go ahead and state anything 
you have in mind? 

A. I came here to Washington because having spent 20 
years in public life I had saved nothing. All through that 
time I not only intended to maintain my domicile in Port¬ 
land but I left there my personal property. There is today 
stored at 14 Deering Street, barrels of household articles, 
cooking utensils and boxes of dishes which I don’t want to 
sell because I am going to use them some day. I am hold¬ 
ing on to my farm and I am going to use all those things 
some day. I pay taxes on my personal property there. I 
am going to remain there and make my permanent home. I 
was born in Maine and raised there and I am going back to 
die there. 

By the Board: Petitioner’s brief will be filed De¬ 
cember 2; respondent has until December 16 to file 
their brief. 
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CERTIFICATE 

I, Grayce McGraw, Reporter for the Board of Tax Ap¬ 
peals for the District of Columbia do hereby certify that 
the above and foregoing record is a true, complete, and cor¬ 
rect transcript of my shorthand notes taken of the proceed¬ 
ings before Jo. V. Morgan, Member Sole, November 5,1940. 

In Witness Whereof, I have hereunto set my hand this 
7th day of November, 1940. 

Grayce McGraw. 

Reporter . 


BEFORE THE BOARD OF TAX APPEALS 
For the District of Columbia. 


Carroll L. Beedy, 

Petitioner, 

vs. 

District of Columbia, 

Respondent. 


Docket No. 353 


Transcript of Testimony Taken at Washington, D. C., 

April 1,1941. 


Now on this 1st day of April, 1941, the above entitled 
cause came on to be heard pursuant to notice given to all 
parties, at which hearing petitioner appeared in proper 
person; respondent being represented by John O’Dea, and 
all parties announcing ready for trial, the following pro¬ 
ceedings were had, to wit: 

By the Board: Now, Mr. Beedy, you have some addi¬ 
tional facts you want to put in the record, I believe? 

Mr. Beedy: Yes, the first thing is a letter of March 11, 
1937, which I would like to offer in evidence. It is ad¬ 
dressed to the Honorable M. Hampton Magruder, Collector 
of Internal Revenue, Baltimore, Maryland. 

Mr. O’Dea: I have no objection to that going in. 

Mr. Beedy: Now the second thing is this: In February 
1936 I had an opportunity to deliver an address before the 
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Lincoln Club dinner, which is an annual event—a banquet 
and they always have somebody from Washington to de¬ 
liver an address. I was invited to deliver the address and 
before I entered upon my final remarks I told them that I 
wanted them to know that I was not leaving my home in 
Portland, and I then made a definite statement that I was 
coming to Washington temporarily to practice law and 
that after ten years that I intended to come back and spend 
the rest of my life in my home in Maine; I told them I 
wanted them to know that I was not leaving my home and 
that I wanted them to know I was still one of them. The 
next additional fact I would like to mention is that in addi¬ 
tion to the summers I spent in Maine I also spent Christmas 
and Thanksgiving, including that of 1940. 

By the Board: I don’t know whether or not you testified 
in the original hearing, but you—do you still have the same 
home in Maine now as you had before? 

Mr. Becdv: Yes, I have the same home in Maine now 
that I had in 1936. That appears in the testimony at the 
other hearing. I lived in an apartment with my mother 
and after her death in August, 1934, I no longer kept the 
apartment. That was my home and she lived in it. When 
she died I moved to a furnished room which I furnished. 
I moved my personal belongings there and also stored 
some of them in the cellar of that house. That was in the 
home of William Cutter at 116 Danforth Street, Portland. 
They rented me a room there and then they had to give up 
that home and I then met a Dr. Holt, whom X had not known 
before, except to see and I happened to see him and in¬ 
quired of him where I could get a room and he told me that 
he had a big house and that he would let me have a room 
in his home. I told him I had some things that I wanted 
to store and he said that I could store them in the base¬ 
ment of his home. That was in 1936. 

By the Board: Is that all, Mr. Beedy? 

Mr. Beedy: I believe so, your Honor. 

By the Board: The letter addressed to Mr. Magruder 
will be marked Petitioner’s Exhibit “1” and received in 
evidence. 
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SECOND HEARING—Ex. 1. 

March 11,1937 

Hon. M. Hampton Magruder, 

Collector of Internal Revenue, 

Baltimore, Maryland 

My dear Mr. Magruder: 

Last year, or perhaps it was the year before, I am not 
quite clear, you sent me my income tax return up to Au¬ 
gusta, Maine. I am filing it in Baltimore for the express 
purpose of avoiding that very thing. My domicile is still 
in Portland, Maine but after sixteen years in Congress, I 
am now engaged in the practice of law in Washington, D. C. 
and have a residence here. 

The Commissioner of Internal Revenue advises me that 
for my own convenience I may file my return in Baltimore 
by virtue of my residence in Washington. I do not care to 
have my acquaintances at home in Maine inspect my income 
tax returns purely from curiosity. 

Will you please see to it that this return is held in Balti¬ 
more and not reported to Augusta, Maine ? 

Very truly yours, 

s/ Carroll L. Beedy. 

Income tax return with check for 
1937 enclosed herewith 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


BOARD OF TAX APPEALS 
for the District of Columbia. 


CARROLL L. BEEDY, 

Petitioner, 

vs. 


DISTRICT OF COLUMBIA, 

Respondent. 


Docket 
No. 353. 


Petition. 

The above-named petitioner petitions for a cancellation 
of an assessment and collection of taxes against him by the 
District of Columbia, and makes the following allegations: 

(1) The petitioner is an attorney at law temporarily 
residing at 1025 Connecticut Avenue, Washington, D. C., 
and with offices at 606 Munsey Building, Washington, D. C. 

(2) The tax in question is an income tax for the fiscal 
year ending June 30, 1940, and in the amount of $328.22. 
The tax was assessed on the 15th day of April, 1940, and 
was paid by the petitioner, under protest in writing, on the 
15th day of April, 1940. The protest was disallowed on 
July 19,1940. 

(3) The assessment of the tax in question was made in 
pursuance of provisions of the i 4 District of Columbia In¬ 
come Tax Act”, approved July 26,1939, and is based upon 
the following errors: 



(a) The petitioner is not subject to the tax levied 
upon him since it applies only to those domiciled in the 
District of Columbia. The petitioner is not domiciled 
in the District of Columbia. He has been domiciled in 
ithe city of Portland, Maine, for thirty-three years and 
is still domiciled in said city. The petitioner is only a 
resident of the District of Columbia temporarily for 
business purposes. 

(4) The facts upon which the petitioner relies as the 

basis of this proceeding are as follows: 

i (a) The petitioner maintains a permanent place of 

* _ 

abode at 14 Deering Street, Portland, Maine. There he 
keeps personal clothing, personal furniture and per¬ 
sonal belongings of varied description. There he re¬ 
turns each year whenever opportunity or necessity 
arises. 

(b) The petitioner pays a poll tax and personal 
property tax to the City Government of Portland, 
Maine. He is a legally enrolled voter in Portland, 
Maine, and has voted in said Portland for more than 
thirty years. 

(c) Since leaving Congress on January 1,1935, and 
entering the practice of law at that time in Washing¬ 
ton, D. C., the petitioner, solely for purposes of con¬ 
venience, has paid his income taxes to the Collector of 
Internal Revenue at Baltimore, Maryland. 

(d) The petitioner intends to return to Portland, 
Maine, and live there exclusively in the not distant fu¬ 
ture. 

(5) A copy of the petitioner’s District of Columbia In¬ 
come Tax return for the fiscal year ending June 30,1940, in 
the amount of $328.22 is hereto attached and marked Ex¬ 
hibit A. 
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WHEREFORE, the petitioner prays that this Board 
may hear the proceeding, cancel the assessment of the per¬ 
sonal income tax in question, and return the sum of $328.22. 

CARROLL L. BEEDY. 


District of Co'lumbia, ss. : 

CARROLL L. BEEDY, being duly sworn, says that he 
is the petitioner above named; that he has read the fore¬ 
going petition and is familiar with the statements contain¬ 
ed therein, and that the statements contained therein are 
true. 

CARROLL L. BEEDY. 

Subscribed and sworn to before me this first day of Octo¬ 
ber, 1940. 

LORNA HAWK, 

(Seal) Notary Public , D. C. 


Findings of Fact and Opinion. 

The petitioner paid to the District of Columbia an income 
tax for the calendar year 1939, in the sum of $328.22, and 
filed with the Assessor a claim for refund thereof. The 
Assessor disallowed such claim, and the petitioner appealed 
to this Board. It is alleged by the petitioner that the 
Assessor erred in disallowing the claim for refund because 
the petitioner was not domiciled in the District of Columbia 
on December 31,1939. 

Findings of Fact. 

The petitioner is an individual. He is single. During the 
calendar year 1939 he actually resided in the District of 
Columbia, and was so residing on December 31, 1939. The 
petitioner’s place of residence during 1939 was, and still is 
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a five room apartment in Stoneleigh Courts, an apartment 
house located in the District of Columbia. Such apartment 
is furnished and equipped with household furniture and 
equipment belonging to the petitioner. The petitioner 
employs sufficient domestic service for the proper main¬ 
tenance of such residence. 

The petitioner during the calendar year 1939, and for 
some time prior thereto was, and still is engaged in the 
practice of law in the District of Columbia, with offices 
therein, and in no other place. 

The petitioner is listed in the city and telephone direc¬ 
tories of D. C. His automobile is registered in the District 
of Columbia, and in no other place. 

The petitioner is a native of Maine. In 1921 he was resid¬ 
ing and domiciled in Portland, Maine. In that year he was 
elected to Congress as the representative of the district in 
Mairie in which Portland is located. At that time petition¬ 
er’s mother was living and being maintained by him. Upon 
his election to Congress he sold a house that he owned and 
installed his mother in an apartment which he occupied also 
when in Portland. Upon his mother’s death in the summer 
of 1934, the petitioner gave up such apartment and hired a 
room in which he lived until a few months before he came 
to Washington to practice law in 1935. Shortly before he 
came to Washington the petitioner rented a room at No. 14 
Deering Street, Portland, which he claims as his legal 
residence, and as the place in which he is, and was on Decem¬ 
ber 31, 1939, domiciled. In such rooms, and in other por¬ 
tions of the dwelling house in which the room is located, 
are stored pieces of furniture and other articles of per¬ 
sonal belongings. In addition the petitioner owns a farm in 
Casco, Maine, which he uses as a summer home. 

The petitioner spends about two months of each year in 
Maine. 
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The petitioner is a registered voter in Maine, and has 
voted regularly in elections in that State. 

The last term of the petitioner as member of Congress 
from from Maine expired on January 1, 1935. In the fall 
of 1935, the petitioner commenced the practice of law in the 
District of Columbia, and has since been so engaged. Either 
at that time or earlier he acquired an apartment in Wash¬ 
ington and has since such time actually resided in the Dis¬ 
trict of Columbia. 

The Board finds as a fact that the petitioner desires that 
his domicile be in the State of Maine, and he does not 
desire that it be in the District of Columbia. 

The Board finds as a fact that the petitioner has a floating 
intention to return and make his home in Maine at such 
time in the future when he shall have acquired financial 
means sufficient, in the judgment of the petitioner, to sup¬ 
port himself in his declining years in the manner in which 
the petitioner believes he would desire to be supported in 
his declining years. 

The Board finds as a fact that when the petitioner took 
up his residence in the District of Columbia in 1935 upon 
commencing the practice of law in the District he had an 
intention to reside and make his home in the District of 
Columbia for an indefinite period of time. 

The petitioner filed with the Assessor a return of income 
for the calendar year 1939, and paid an income tax com¬ 
puted thereon in the amount of $328.22. As suggested by 
the Assessor in all cases where the domicile of the taxpayer 
was in question, the petitioner filed with the Assessor a 
claim for refund of such tax. The Assessor disallowed 
such claim on July 19, 1940. This proceeding was filed 
October 1,1940. 
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. Opinion. 

If the petitioner was not domiciled in the District of 
Columbia on December 31, 1939, he is not liable to the 
District for an income tax for the calendar year 1939, and 
the Board would be compelled to hold that the income 
tax here involved was invalid. This necessarily follows 
from a reading of Section 2(a) of the District of Columbia 
Income Tax Act, which provides, in substance, that the 
tax is imposed on those individuals only who are domiciled 
in the District on the last day of the taxable year. If, on 
the other hand, the petitioner was domiciled in the District 
of Columbia on the last day of the taxable year, the tax 
must be held to be valid. Therefore, what this Board 
must here decide is whether or not the petitioner was dom¬ 
iciled in the District of Columbia on December 31,1939. 

It has been stipulated, and it is the law that during the 
time the petitioner was a member of Congress he was dom¬ 
iciled in Maine. What must here be decided is the effect 
of the petitioner’s returning to the District of Columbia to 
reside and practice law, when considered in the light of all 
the other facts, including the desire of the petitioner to 
have Maine considered as his domicile. 

The Board in numerous proceedings has adopted n form¬ 
ula for use in determining domicile, which in the opinion 
of the Board is sound, and is supported by the weight of 
authority. It may be stated as follows: a change of domicile 
occurs when (1) the subject is a free agent, (2) is physical¬ 
ly present in the new jurisdiction, and (3) has an inten¬ 
tion to reside in the new jurisdiction for an indefinite period 
of time. Minor, Conflict of Laws , Section 56, p. 110. Such 
formula has been repudiated by the Court of Appeals inso¬ 
far as the matter of domicile of Federal employees resid¬ 
ing in the District of Columbia is concerned, but its ap- 
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plicability to the determination of domicile of persons in 
private professions and employment has not yet been im¬ 
paired or restricted by the Court of Appeals. Until such 
formula in its application to those in private profession 
or employment shall be repudiated by the Court of Ap¬ 
peals the Board will, and does here use such formula in 
determining domicile. The petitioner says, however, that 
the formula thus adopted is not correct in the light of con¬ 
trolling decisions, and that no one can be held to have 
acquired a domicile of choice in a new jurisdiction unless, 
in addition to requirements 1 and 2, such person has an 
intention to reside permanently in the new jurisdiction. 
"While it is true that some of the text writers and courts 
declare that intention to reside permanently in the new 
jurisdiction is essential to the acquisition of a domicile of 
choice therein, a careful reading of such authorities and a 
consideration of others of equal, if not of greater weight, 
shows that the term “permanent” and “indefinite” are 
used interchangeably or that the requirements of a new 
domicile are met if there is, in the mind of the subject, an 
intention to reside either permanently or indefinitely. For 
example, Minor, after stating in Section 56 of his work on 
Conflict of Laws that the third requirement of a domicile 
of choice in a new jurisdiction was “(3) Intention to re¬ 
main permanently,” explains such requirement in Section 
61 as follows: 

“The last essential of a domicile of choice is the in¬ 
tention to remain permanently or for an indefinite time. 
The intention should not be to remain for a fixed period 
(however long) and then to move away. There must be 
a fixed and definite purpose to remain permanently, or 
at least for an unlimited or indefinite time, without any 
definite intention of ultimate removal. 
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“But it is not necessary that there should be a fixed 
intention to remain during one’s whole life . A mere 
floating intention to return to a former home or to live 
elsewhere at some future period unfixed and contingent 
upon circumstances, as upon an indefinite restoration to 
health or when one’s fortune has been made, will not 
prevent the acquisition of a domicile at the new abode. 
The intention however must be settled and fixed. The 
party must have definitely made up his mind to remain. 
A mere 'probability, however great, that he will stay, 
or an intention conditional upon a contingency, such as 
his obtaining employment, finding the climate suitable 
to his health, or liking the people of the community, 
will not suffice. 

“The latter case is to be distinguished from that of 
one who, induced by the probability of finding employ¬ 
ment, a suitable climate, etc., definitely determines to 
live permanently in a particular spot. In the former 
case the definite animus has not been formed. In the 
latter, it has been formed, though induced by proba¬ 
bilities only.” (Italics supplied.) 

The foregoing excerpt from Minor’s Conflict of Laws 
meets the situation arising from the finding made herein 
that the petitioner has a floating intention to return and 
live in Maine when he shall have accumulated financial 
means sufficient to maintain himself adequately in his de¬ 
clining years. It will be observed that the author states 
that a floating intention to return to a former domicile does 
not destroy the new domicile if such new domicile is legally 
acquired. Such statement is supported by the weight of 
authority. Story, Conflict of Laws, Section 45; Keenan, 
Residence and Domicile, Section 127, p. 127; Rosenberg v. 
Commissioner of Internal Revenue, 59 App. D. C. 178. 
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It is, of course, conceded that the petitioner is, and was 
in 1935 a free agent, and that he has been physically present 
in the District of Columbia since that time. The Board 
has found as a fact that when the petitioner returned to the 
District in 1935 to engage in the practice of the law he in¬ 
tended to reside in the District for an indefinite period of 
time. The Board believes that it follows as a matter of law 
that the petitioner is now, and on December 31, 1939, was 
domiciled in the District of Columbia. In so holding the 
Board is not unmindful of three facts. The first is that the 
petitioner is a registered voter and has voted in Maine. 
While such fact must be considered in determining the mat¬ 
ter of domicile it is not conclusive, and can not prevent the 
acquisition of a domicile in the District of Columbia if such 
domicile is the legal consequence of the acts of the petition¬ 
er. Gaddie v. Maim, 147 Fed. 955; Bradstreet v. Brad- 
street, 18 D. C. Rep. (7 Mackey) 229; Dickinson v. Inhabi¬ 
tants of Brookline, 181 Mass. 195, 63 N. E. 331; In re Trow¬ 
bridge’s Estate, 226 N. Y. 283, 194 N. E. 756; Minor, Con¬ 
flict of Laws, Footnote No. 2. page 122; 19 Corpus Juris . 
436, 437. 

The second fact, which has not been overlooked by the 
Board, is the petitioner’s desire that Maine, and not the 
District of Columbia, be the domicile of the petitioner. The 
Board has so found. What the petitioner desires shall be 
the result flowing from his acts is not material. It is not 
his intention in that respect which is controlling. In mat¬ 
ters of domicile, as in many other branches of the law, cer¬ 
tain consequences follow acts of individuals, whether they 
so wish or intend it. The intention of the petitioner about 
which we must here inquire is not whether he intends, or, 
to be more exact, desires that his domicile be in the Dis¬ 
trict of Columbia, but whether he intends to reside in the 
District for a permanent or an indefinite period of time. 
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Such well known distinction is clearly stated in Restatement 
of the Law, on the subject: “Conflict of Laws,” topic: 
“Domicile,” Section 19 as follows: 

“A person sometimes desires to have his domicile 
in a certain place in order to get the benefit of one or 
more of the legal consequences of having a domicile 
there, but does not wish to change his home to that 
place, this desire to have a domicile in a certain place 
has no effect in fixing his domicile there.” 

Jacobs in his Lane of Domicile, Section 148, pages 213 to 
215, announces the same principle, and quotes from Douglas 
v. Douglas, L. R. 12 Eq. Cas. 617, as follows: 

“* * * The intention required for a change of domi¬ 
cile, as distinguished from the act embodying it, is an 
intention to settle in a new country as a permanent 
home, and if this intention exists and is sufficiently car¬ 
ried into effect, certain legal consequences follow’ from 
it, w’hether such consequences w T ere intended or not, and 
perhaps even though the person in question may have 
intended the exact contrary.” 

Such distinction was in the mind of Mr. Justice Holmes 
when, as a member of the Supreme Court of Massachusetts 
in Dickinson v. Inhabitants of Brookline, supra, he stated: 

“Of course the argument for the plaintiff is that his 
domicile is presumed to continue until it is proved to 
have been changed, that it could be changed only by his 
intent and overt act, and that he expressly denied the 
intent. The ambiguity is in the last proposition. The 
plaintiff did not deny that he intended to keep on liv¬ 
ing as he had lived for the last few years and if the jury 
saw fit to find, as no doubt they did, that he did intend 
to do so, then he did intend the domicile, and uffiat he 
did not intend was simply that those facts should have 
their inevitable legal consequences.” 
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See also Texas v. Florida, 306 U. S. 398; Rosenberg v. 
Commissioner of Internal Revenue, supra. 

And the last fact which the Board has considered and 
holds to be immaterial is the renting of a room in Portland, 
Maine. To what extent such room has been occupied by the 
petitioner, if at all, is not shown. Apparently, it has not 
been actually used by the petitioner to any great extent for 
several years, since the petitioner’s farm in Casco, Maine, is 
his summer home, and he occupies his Washington residence 
for the remainder of the year. Such a situation was consid¬ 
ered by the United States Court of Appeals in Rosenberg 
v. Commissioner of Internal Revenue, supra. The Court’s 
observation in that respect, as well as those relating to other 
branches of the question here presented, are so pertinent 
and appropriate the Board here quotes, somewhat in length, 
from the opinion in that case as follows: 

“It is evident that the taxpayer had a domicile in 
Texas before he went to live in New York, and the bur¬ 
den rested upon the Commissioner to prove that the 
taxpayer then intended to adopt the latter state as his 
place of domicile. The question of intention in such 
cases may be determined from actions and declarations. 
In the present case the taxpayer constantly declared an 
intention to retain his domicile in Texas. His conduct 
however strongly tended to prove a contrary intention, 
and often in such cases conduct is more persuasive than 
words. 

“ ‘Declarations either of domicile, or intention con¬ 
cerning it, are of course not conclusive. Declarations 
alone cannot prevail unless borne out by acts. More 
■weight will be given to a person’s acts than to his dec¬ 
larations, and when they are inconsistent the acts will 
control.’ 19 C. J. 440. 
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“In Gilbert v. David, 235 U. S. 561, 35 S. Ct. 164,167, 
59 L. Ed. 360, Mr. Justice Day, speaking for the Su- 
- preme Court of the United States, said: 

■ “ ‘This matter of domicil has been often before this 
court, and was last under consideration in the case of 
Williamson v. Osenton (232 U. S. 619, 34 S. Ct. 442, 58 
L. Ed. 758), supra. In that case the definition of dom¬ 
icil, as defined by Mr. Dicey, in his book on ‘Conflict of 
Laws, ’ 2d Ed. Ill, is cited with approval. There change 
of domicil is said to arise where there is change of abode 
and ‘the absence of any present intention to not reside 
permanently or indefinitely in the new abode.’ Or, as 
Judge Story puts it in his work on ‘Conflict of Laws,’ 
7th Ed. §46, page 41, ‘If a person had actually removed 
to another place, with an intention of remaining there 
for an indefinite time, and as a place of fixed present 
domicil, it is to be deemed his place of domicil, notwith¬ 
standing he may entertain a floating intention to return 
at some future period.’ ‘The requisite animus is the 
present intention of permanent or indefinite residence 
in a given place or country, or, negatively expressed, 
the absence of any present intention of not residing 
there permanently or indefinitely.’ Price v. Price, 156 
Pa. 617, 626, 27 A. 291. • • • 

“ ‘It is apparent from all the testmonv that the plain¬ 
tiff may have had, and probably did have, some float¬ 
ing intention of returning to Michigan alter the deter¬ 
mination of certain litigation and the disposition of his 
property in Connecticut, should he succeed in dispos¬ 
ing of it for what he considered it worth. But, as wo 
have seen, a floating intention of that kind was not 
enough to prevent the new place, under the circum¬ 
stances shown, from becoming his domicil. It was his 
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place of abode, which he had no present intention of 
changing; that is the essence of domicil/ ” 

“The circumstances disclosed in the present case 
tend to support the Board’s finding that the taxpayer 
took up his residence in New York for an indefinite 
and uncertain time without any actual intention of ever 
returning to Texarkana as his permanent home. New 
York was the permanent center of practically all of his 
personal activities, and his income was chiefly derived 
from operations in that state. He had married there, 
his wife being a resident of New York, and had estab¬ 
lished a suitable home in that state. His reference to 
the Avenue Hotel of Texarkana as his permanent resi¬ 
dence may well he considered as colorable only. At 
most it expressed a vague, indefinite, and floating in¬ 
tention most unlikely to he carried out. These circum¬ 
stances disclose a ‘repugnance’ between the facts and 
the taxpayer’s declarations concerning the place of his 
domicile , the circumstances are the more persuasive of 
the two.” (Italics supplied.) 

The Board is certain that the petitioner not only desires, 
but actually believes that he is domiciled in Maine, and not 
in the District of Columbia. The Board, nevertheless, can 
not ignore the fact that the petitioner practices his profes¬ 
sion in the District of Columbia, and maintains herein his 
principal, if not his only domestic establishment with all 
the essentials of a home, and that when he established such 
residence in 1935 he had, and still has an intention to reside 
in the District for an indefinite period of time, as such term 
must be understood in the light of the controlling author¬ 
ities. The Board must, and does hold that the petitioner 
was domiciled in the District of Columbia on December 31, 
1939, and that, such being so, the income tax for the cal- 
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endar year 1939, in the sum of $328.22 was valid and not er¬ 
roneously collected by the District of Columbia from the 
petitioner, and that the petitioner is not entitled to any re¬ 
fund thereof. 

Decision will be entered for the respondent. 

JO. V. MORGAN, 
Member Sole. 

April 11, 1941. 


Decision. 

This cause came on to be heard upon the petition filed 
herein, and upon consideration thereof and of the evidence 
adduced at the hearing on said petition, it is by the Board 
this 11th day of April, 1941 

ADJUDGED AND DETERMINED, That no sum as an 
income tax for the calendar year 1939, has been erroneously 
collected by the District of Columbia from the petitioner, 
and that the petitioner is not entitled to any refund there¬ 
of. 

S/ JO. V. MORGAN, 
Member Sole. 

April 11,1941. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7922 


CARROLL L. BEEDY, 
v. 

i 

DISTRICT OF COLUMBIA. 


Petitioner, 


Respondent. 


BRIEF FOR RESPONDENT 


ARGUMENT 

Petitioner was domiciled in the District of Columbia for purposes 
of taxation on December 31, 1939. 

In the fall of 1935 the petitioner commenced the practice 
of law in the District of Columbia and has since been so en¬ 
gaged, with offices in no other place. Either at that time 
or earlier he acquired an apartment in the District where he 
has since actually resided. Such apartment consists of five 
rooms and is furnished and equipped with household furniture 
and equipment belonging to the petitioner. The petitioner 
employs sufficient domestic service for the proper mainte¬ 
nance of such residence. 
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Petitioner is listed in the city and telephone directories of 
the District and his automobile is registered in the District. 

When a person has one home and only one home, his domi¬ 
cile is the place where his home is. Restatement, Conflict of 
Laws, Chapter 2, Section 12, Page 24; Beale, Conflict of Laws, 
Section 19.2. 

Domicile is defined in 9 R. C. L. 538 as follows: 

“The term ‘domicile’ in its ordinary acceptation 
means a place where a person lives or has his home. 

In a strict legal sense that is properly the domicile 
of a person where he has his true, fixed, permanent 
home and principal establishment, and to which place 
he has, whenever he is absent, the intention of re¬ 
turning. In a sense domicile is synonymous with 
home, or residence, or ‘the house^of usual abode’.” 

See also: 

Texas v. Florida, 306 U.S. 398 ; 

Beale, Conflict of Laws, Section 9.5; 

Jacobs, Law of Domicile, Section 70, Page 113, and Section 
72, Page 120; 

Kennan on Residence and Domicile, Section 16, Page 37; 
Goodrich on Conflict of Laws, Section 25. 

Where a person lives is taken prima facie to be his domicile, 
and the burden of disproving such domicile is on the person 
who denies it. 

Anderson v. Watt, 138 U.S. 694; 

Ennis v. Smith, 14 How. 400, 423 ; 

Newman v. United States ex rel. Frizzell, 43 App. D.C. 53; 
Bradstreet v. Bradstreet, 18 D.C. Rep. (7 Mackey) 229; 
Gallagher v. Gallagher (Tex. Civ. App.), 214 S.W. 516; 
Dodd v. Dodd (Tex. Civ. App.), 15 S.W. (2d) 686; 
Harrison v. Harrison, 117 Md. 607, 84 A. 57; 

9 R. C. L. 541, 557; 
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Restatement, Conflict of Laws, Chapter 2, Section 12, Page 
24: 

Story, Conflict of Laws (Sth Ed., 1SS3), Section 4G; 

Kennan on Residence and Domicile, Section 172, Page 327; 

Dicey, Law of Domicile, Page 9. 

The Board of Tax Appeals found as a fact “that the peti¬ 
tioner has a floating intention to return and make his home 
in Maine at such time in the future when he shall have ac¬ 
quired financial means sufficient, in the judgment of the peti¬ 
tioner, to support himself in his declining years in the manner 
in which the petitioner believes he would desire to be sup¬ 
ported in his declining years”; and that “when the petitioner 
took up his residence in the District of Columbia in 1935 upon 
commencing the practice of law in the District he had an 
intention to reside and make his home in the District of Co¬ 
lumbia for an indefinite period of time.” The Board’s find¬ 
ings are supported by all the evidence, are not questioned by 
the petitioner, and domicile in the District of Columbia fol¬ 
lows as a matter of law. 

In Story, Conflict of Laws (Sth Ed., 1SS3), Section 40. the 
rule is stated as follows: 

“If a person has actually removed to another place 
with an intention of remaining there for an indefi¬ 
nite time, and as a place of fixed present domicile, 
it is deemed to be his place of domicile, notwith¬ 
standing he may entertain a floating intention to re¬ 
turn at some future period.” 

The rule announced by Story seems to have been almost 
universally adopted. 

Gilbert v. David, 235 U.S. 561; 

Mitchell v. United States, 21 Wall. 350, 22 L. Ed. 5S4; 

Rosenberg v. Comm, of Internal Revenue, 59 App. D.C. 17S, 
37 F. (2d) SOS; 

Newman v. United States ex rel. Frizzell, supra; 

Bradstrcet v. Bradstreet, supra; 
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Ringgold v. Barley, 5 Md. 186, 59 Am. Dec. 107; 

Klutts v. Jones, 21 N. Mex. 720, 158 P. 490, L.R.A. 1917A 
291; 

Felker v. Henderson, 102 A. (N.H.) 623, L.R.A. 191SE 512; 

Beale, Conflict of Laws, Section 19.1; 

Kennan on Residence and Domicile , Section 127, Page 257. 

The intention to return to the domicile of nativity, or one 
acquired, must be fixed, absolute, and unconditional. A mere 
floating intention to return at some future period or upon the 
happening of some uncertain event is not sufficient. The intent 
to return must not depend upon inclination or be controlled 
by future events. 

i Sparks v. Sparks, 114 Tenn. 666, 88 S.W. 173, 174; 

Story, Conflict of Laws (Sth Ed., 1883), Section 46; 

Cf. Beale, Conflict of Laws, Section 18.1. 

The petitioner’s contention that he was not domiciled in 
the District on the tax date involved is based primarily on the 
argument that it has been and is his intention or desire to 
retain his former domicile in the State of Maine. The in¬ 
tention required for the acquisition of a domicile of choice is 
an intention to make a home in fact, and not an intention to 
acquire a domicile. Restatement, Conflict of Laws, Chapter 
2, Section 19, Page 38. See also: Mitchell v. United States , 
supra; Texas v. Florida, supra; Feehan v. Trefry, 237 Mass. 
169, 129 N.E. 292; Beale, Conflict of Laws, Section 19.2. The 
nature of the intention required for the acquisition of a domi¬ 
cile of choice is clearly pointed out by Mr. Justice Holmes in 
the case of Dickinson v. Inhabitants of Brookline, 181 Mass. 
195, 63 N. E. 331, as follows: 

“Of course the argument for the plaintiff is that 
his domicile is presumed to continue until it is proved 
to have been changed, that it could be changed only 
by his intent and overt act, and that he expressly 
denied the intent. The ambiguity is in the last prop¬ 
osition. The plaintiff did not deny that he intended 
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to keep on living as he had lived for the last few years 
and if the jury saw fit to find, as no doubt they did, 
that he did intend to do so, then he did intend the 
facts necessary to constitute a change in domicile, 
and what he did not intend was simply that those 
facts should have their inevitable legal consequence.” 

See also: 

Rosenberg v. Comm, of Internal Revenue, supra ; 

Beale, Conflict of Laws , Section 19.2; 

Jacobs, Law of Domicile. Section 148, Pages 213-215. 

Petitioner testified that he is a registered voter in the State 
of Maine and that he has voted regularly in the elections of 
that State. While exercise of the elective franchise is import¬ 
ant to be considered, as a general rule it is not conclusive, and 
when overbalanced by other circumstances, the fact of voting 
may be of slight importance. 19 C. J. 436, 437. 

See also: 

Gaddie v. Mann, 147 F. 955; 

Bradstreet v. Bradstreet, supra ; 

In re Sedgwick , 223 F. 655; 

In re Trowbridge’s Estate , 266 N.Y. 283, 194 N.E. 756; 

Fcehan v. Trefry, supra; 

Dickinson v. Inhabitants of Brookline, supra; 

Wagner v. Scurlock, 166 Md. 284, 170 A. 539, 542; 

Kennan on Residence and Domicile, Section 78, Pages 158- 
161; 

Wharton, Conflict of Laws, Section 63. 

In considering the question of the domicile of one who has 
removed from one State to another, the fact that the right of 
suffrage has been exercised in the former State is entitled to 
much greater weight than w’hen considering the domicile of 
one who has removed from a State to the District of Columbia. 
Ordinarily one wishes to take part in the political activities of 
the State in which he intends to. live and therefore when one 
continues to vote in the State of his former residence this 
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may create a presumption of a fixed intention to return to 
that State. But the right of suffrage is denied residents of 
th6 District. It is but natural that one who removes from a 
State to the District with the intention of remaining here 
permanently should, nevertheless, endeavor to retain his right 
of suffrage as long as possible. It may be that, under the law 
of Maine, a former resident of that State may continue to ex¬ 
ercise a right of suffrage there until he has actually voted 
elsewhere. That question, however, is not before this Court. 
But. in any event, it is plain that the State of Maine cannot 
accord a domicile in that State to a resident of the District 
of Columbia merely by permitting him to vote in its elections. 

The facts in this case are similar to those in the case of 
Rosenberg v. Commissioner of Internal Revenue, supra. The 
taxpayer in that case had always claimed Texarkana, Texas, as 
his domicile. During each cotton season he bought and sold 
cotton in Texarkana, and he owned a farm and other property 
located in Texarkana which he operated in connection with 
his cotton business. He was a member of the Chamber of 
Commerce, the country club and a lodge of Elks in Texarkana. 
His income tax returns were filed in Texarkana, Texas, and 
his will stated that he was a resident of the State of Texas. 
In sustaining the opinion of the Board of Tax Appeals that 
Rosenberg was domiciled in New York, this Court quoted the 
following pertinent language of the Supreme Court in the 
decision in Gilbert v. David 1 : 

“This matter of domicil has been often before this 
court, and was last under consideration in the case 
of Williamson v. Osenton (232 U.S. 619, 34 S. Ct. 442, 

58 L. Ed. 75S), supra. In that case the definition of 
1 domicil, as defined by Mr. Dicey, in his book on ‘Con¬ 
flict of Laws/ 2d Ed. Ill, is cited with approval. 
There change of domicil is said to arise where there 
is change of abode and ‘the absence of any present 
intention to not reside permanently or indefinitely in 
the new abode/ Or, as-Judge Story puts it in his 


1 235 US. 561. 


work on ‘Conflict of Laws/ 7th Ed. Sec. 46, page 41, 
‘If a person had actually removed to another place 
with an intention of remaining there for an indefinite 
time, and as a place of fixed present domicil, it is to 
be deemed his place of domicil, notwithstanding he 
may entertain a floating intention to return at some 
future period/ ‘The requisite animus is the present 
intention of permanent or indefinite residence in a 
given place or country, or, negatively expressed, the 
absence of any present intention of not residing there 
permanently or indefinitely/ Price v. Price, 156 Pa. 
617, 626, 27 A. 291. * * * 

“It is apparent from all the testimony that the 
plaintiff may have had, and probably did have, some 
floating intention of returning to Michigan after the 
determination of certain litigation and the disposi¬ 
tion of his property in Connecticut, should he suc¬ 
ceed in disposing of it for what he considered it worth. 
But, as we have seen, a floating intention of that 
kind was not enough to prevent the new place, under 
the circumstances shown, from becoming his domi¬ 
cil. It was his place of abode, which he had no pres¬ 
ent intention of changing; that is the essence of 
domicil.” 


CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 
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